
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



WOODS v. ATLANTIC MUTUAL INSURANCE CO. 47 

independent power and duty of that court. That court possesses 
exclusive and independent probate powers. This court has none. 
The orders of that court within its jurisdiction are as conclusive 
as the judgments of this court. That court has charge of the 
estate of the testator, and has the lawful power to admit the will 
to probate, to issue letters testamentary, and to control the action 
of the executors according to the will, who are trustees of the 
legatees. All persons interested in the estate, have lawful right 
to look to that court for protection. That court had jurisdiction 
of the probate of the will and of issuing letters testamentary, 
and this complainant appeared and had her day in that court, the 
proceedings of which are sanctioned by the Supreme Court of the 
state. She cannot, as a non-resident of the state, claim the juris- 
diction and action of this court, upon the facts pleaded in her 
bill with the exhibits annexed as part thereof, and the demurrer 
must be sustained and the bill dismissed. 



Supreme Court of Missouri. 

WOODS v. THE ATLANTIC MUTUAL INSURANCE CO. 

Where the agent of the insured, being unacquainted with the premises, signs an 
application in which they are described as a "three or four story brick building," 
at the same time stating that he will send the insurers plats of the building, and 
in such plats the building is stated as "first and second story of brick," the 
insurers have sufficient notice to put them on inquiry, and, the third story being of 
frame, cannot in case of loss claim that the policy is void in law for misrepre- 
sentation of a material fact. 

In a suit on such policy, whether the insurance was to be left open until the 
delivery of the plats, is a question of fact and as such belongs to the jury. 

Whether the buildings in all material respects were such as described in the 
policy is also a question of fact, and tbe court had no right to give a binding 
instruction to find for the insurers. 

If the plaintiff makes out a case upon which he can go to the jury, the court has 
no right after the defence is in, to assume it to be true, and require the jury to find 
for the defendant. 

This was an action upon a policy of insurance, in which the 
question arose as to whether there had been a breach of warranty 
in consequence of the misrepresentation of a material fact. 

The insurance was effected through an agent, who was unac- 
quainted with the nature of the premises, and at the time of 
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signing the application, wherein the building was described as a 
"three or four story brick distilling-building," stated that he did 
not know if the description was correct, but he would send the 
insurers plats of the building, which he did. One of these plats 
had written underneath, the "first and second stories are of 
brick." 

On the trial it was proved that the third story was of frame, 
which in the opinion of several insurance agents had the effect of 
greatly increasing the risk or hazard. 

The court declined to permit the jury to determine if there had 
been a misrepresentation of any material fact, and instructed them 
to the effect that the plaintiff could not recover. 

The plaintiff took a writ of error to this court, and assigned as 
error the refusal of the court below to suffer the jury to pass upon 
the facts. 

The opinion of the court was delivered by 

Adams, J. — This was an action upon a policy of insurance 
issued by the defendant to Edward P. Tesson, who originally 
brought the suit, and becoming a bankrupt, it was afterwards 
prosecuted in the name of the plaintiff as assignee in bankruptcy. 
It was an insurance against loss by fire, on a distilling-building 
and machinery. The description of the building embodied in the 
policy, was, "his three or four story brick distilling-building and 
machinery in the same, not running, no fire in or about, situated 
entirely detached on the bank of the Mackinaw river, in the town 
of Forneyville, Woodford county, Illinois, valued at $32,000." 

The description in the application for insurance was substan- 
tially the same, with this addition, "gable end is frame." 

The defence is, that the policy was avoided by breach of war- 
ranty in this, that by the application and policy, Tesson warranted 
that the premises insured were built of the materials stated in the 
policy and application, and that they were situated entirely 
detached, when in truth the warranty was false in this, that the 
distillery-building was not built of brick, but that the third story 
was built entirely of wood, and a portion of the distillery-building 
one story high, 60 feet long and 30 feet wide, was built entirely 
of wood, and that the boilers for the distillery were under a shed 
roof outside the wall of the distillery ; and as a further defence, 
the same matter was set up as a fraudulent concealment and mis- 
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representation by the insured, in not disclosing the entire descrip- 
tion of the premises as they really existed. 

The proof conduced to show that Tesson owned but one dis- 
tillery, and that was the one in question ; that at the time the 
insurance was effected, Tesson, who was in the vicinity of the 
premises, acquired the distillery by foreclosure of mortgage, and 
immediately telegraphed to his agent in St. Louis to insure it ; 
that the agent went to the office of defendant and made known 
his business, and the agent of defendant drew up the application 
which the agent of Tesson signed. That Tesson's agent stated 
at the time that he did not know that this description was correct, 
but that he had plats of it at his office and would go and fetch 
them, and if the description was inaccurate, that it might be made 
perfect. That he did bring the plats, and left them with defend- 
ant's agent. These plats were put in evidence, and one of the 
plats had written underneath, "the first and second stories are of 
brick," and the evidence conduced to show that the distillery, as 
a whole, stood detached from any other buildings of adjoining 
proprietors ; that the main part of the building was three stories 
high, two stories of brick and the third story of wood ; that there 
were boilers set in brick outside of the buildings, covered with a 
shed roof, on posts and supported against the wall, with an engine 
in the cellar, and that there was a wooden addition to the main 
building one story high, and some 60 feet long, and 30 feet wide, 
and in connection with the distillery, and as part of it. The 
defendant introduced several insurance agents who testified to the 
effect, that in their opinion, the risk or hazard on the building as 
it was proven to be, would be greater than on such as described 
in the application and policy. Some of them also testified that 
the rate of premium as charged in the policy, was ample and 
sufficient for insurance on the buildings as they really existed, or 
were shown to have been. 

After the close of the case, the parties asked instructions pre- 
senting the issues, whether this distillery-building was the identical 
subject described in the policy, or whether there was a misrepre- 
sentation of any material fact, or a breach of the warranty 
created by embodying the representations made in the policy. 
But the court refused all instructions asked, and gave an instruc- 
tion to the effect that the plaintiff could not recover. 

This case was before this court formerly, and is reported in 40 
Vol. XXI.— 4 



50 WOODS v. ATLANTIC MUTUAL INSURANCE CO. 

Mo. Rep., p. 36. It was then in the shape of a bill in equity to 
reform the policy, on the alleged ground that there was a mistake 
made in describing the premises ; but the proof in the opinion of 
the court failed to establish such mistake. Judge Holmes, in 
delivering the opinion of the court, said : " The rule, in cases of 
express warranty, is that it is wholly immaterial whether the 
matter warranted were material to the risk or not ; but here the 
question is rather as to what is warranted. This depends partly 
upon the true interpretation and proper construction of the policy, 
and upon the question of fact whether the buildings were in fact 
in every material respect the same as they were described in the 
policy, and whether the actual warranty has been complied with 
or not. It becomes essentially a question whether the facts not 
literally embodied in the description in the policy, and so not 
disclosed, were material to the risk ; and there can be no doubt 
that this is a question of fact for a jury." The judgment was 
reversed and the cause sent back, so that the plaintiff might pro- 
ceed at law upon an amended petition, if he chose so to do. 

As the record now stands before this court, the ruling above 
quoted seems to be more favorable to the defendant than the facts 
of this case can justify. 

It seems that neither of the agents at the time the application 
was made, had any definite knowledge of the exact description of 
the building or the materials of which it was composed, and the 
evidence also conduces to show that as part of such description, 
maps were afterwards to be produced by the agent of Tesson, and 
that such maps were in fact furnished. That underneath one of 
the maps was written, "the first and second stories are of brick." 
Now the natural inference would be, that the rest of the buildings 
above the ground were of wood. This evidence also conduced to 
show that the whole matter was, as it were, in fieri, or left open for 
the delivery of the maps. Whether such maps were to be delivered 
or shown to the agent of the defendants, were questions of fact 
to be determined by a jury. If the matter was left open as indi- 
cated, till the maps were delivered or produced, then the material 
facts not disclosed in the application and policy as written out, 
were furnished, and the agent of the defendant might have 
returned the premium and withdrawn the policy; but no such 
offer appears in the evidence. 

I am clearly of the opinion that the court erred in withdraw- 
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ing the case from the jury, by the instruction given on its own 
motion. It was in the nature of a demurrer to the evidence pre- 
dicated on all the facts detailed in evidence before the jury on 
both sides. If a plaintiff makes out a case upon which he can 
go to the jury, the court has no right after the defence is in to 
assume it to be true, and require the jury to find for the defend- 
ant, or, which is the same thing, to declare that upon the whole 
case the plaintiff is not entitled to recover. Assuming, however, 
that the court's instruction was based alone upon the plaintiff's 
case, it was not proper thus to take the case from the jury. The 
facts given in evidence by the plaintiff, if true, it seems to me 
made out a primd facie case, and the jury ought to have been 
suffered to pass upon them. 

Judgment reversed and cause remanded. 
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Agent. 

Evidence of Agency — Province of the Court and Jury as to a Question 
of Agency. — The declarations of a broker or of an agent are not per se 
evidence of agency ; but when evidence of facts tending to show that 
the relation of principal and agent existed, has been offered directly or 
circumstantially, it is then the province of the jury to determine whether 
there is such proof of agency as to make the declarations of the sup- 
posed agent binding on the principal : National Mechanics' Bank v. 
National Bank of Baltimore, 36 Md. 

The declarations of an agent are not admissible to bind the principal 
until the agency is established ; but where there is evidence of agency, 
although not full and satisfactory, such evidence should be submitted to 
the jury who are the exclusive judges of its weight : Id. 

It is not the province of the court to determine the question of agency 

1 From W. C. Webb, Esq., Reporter ; to appear in 10 Kansas Rep. 

2 From J. S. Stockett, Esq., Reporter ; to appear in 36 Md. Rep. 

3 From the Judges ; tp appear in 51 N. H. Rep. 

* From C. E. Green, Esq., Reporter ; to appear in vol. 8 of his reports. 
5 From Hon. O. L. Barbour, Reporter ; to appear in vol. 36 of his reports. 



